
The Commonwealth of Massachusetts
Executive Office of Health and Human Services

Office of Medicaid
Board of Hearings

100 Hancock Street, Quincy, Massachusetts 02171

Office of Medicaid
BOARD OF HEARINGS

Appellant Name and Address:

Appeal Decision: Approved Appeal Number: 1311604

Decision Date: 1/28/14 Hearing Date: 09/24/2013

Hearing Officer: Patricia Mullen Record Open to: 10/15/2013

Appellant Representative: MassHealth Representative:
Cheryl Cardoza



Page 1 of Appeal No.: «APPEALNUM»

APPEAL DECISION

Appeal Decision: Approved Issue: Assets

Decision Date: 1/28/14 Hearing Date: 09/24/2013

MassHealth Rep.: Cheryl Cardoza Appellant Rep.:

Hearing Location: Taunton
MassHealth
Enrollment Center

Authority

This hearing was conducted pursuant to Massachusetts General Laws Chapter 118E, Chapter 30A,
and the rules and regulations promulgated thereunder.

Jurisdiction

Through a notice dated July 11, 2013, MassHealth denied the appellant's application for
MassHealth benefits because MassHealth determined that the appellant’s assets exceed the
MassHealth limit for MassHealth Standard for long term care residents. (see 130 CMR 520.003 and
exhibit 1). The appellant filed this appeal in a timely manner on July 24, 2013 (see 130 CMR
610.015(B) and exhibit 2). Denial of assistance is valid grounds for appeal (see 130 CMR
610.032).

Action Taken by MassHealth

MassHealth denied the appellant’s application for MassHealth Standard for long term care
residents.

Issue

The appeal issue is whether MassHealth was correct, pursuant to 130 CMR 520.003, in determining
that the appellant’s assets exceed the limit for MassHealth Standard for long term care residents.

Summary of Evidence
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The appellant was represented at the hearing by her attorney and paralegal. The MassHealth
representative stated that the appellant submitted a MassHealth application for long term care
benefits on February 25, 2013 seeking a January 2, 2013 start date. The July 11, 2013 denial notice
at issue in this appeal was the first denial of the February 25, 2013 application. (testimony) The
appellant is 95 years old and was admitted to the nursing facility on November 1, 2006. (testimony,
exhibit 6) The appellant’s spouse is deceased. (testimony)

The MassHealth representative stated that MassHealth determined that the appellant is a principal
beneficiary of two irrevocable trusts that hold 5 pieces of real estate property with a combined value
of $728,500.00. (see exhibits 7, 8) The MassHealth representative stated further that the appellant
also has a beneficial interest in a promissory note totaling $300,000.00. The MassHealth
representative stated that MassHealth determined that the appellant’s countable assets total
$1,028,500.00 and thus she is not financially eligible for MassHealth.

The MassHealth representative referred to a memorandum from MassHealth’s Assistant General
Counsel and the accompanying attachments to such memo in support of MassHealth’s position.
(see exhibits 7, 8) The facts and MassHealth’s legal argument are set forth in detail in the
memorandum at exhibit 7. The names of the trusts in this case contain the names of the appellant
and her late spouse and initials will be used to protect their privacy and the confidentiality of the
appeal hearing. MassHealth refers first to the C Family Investment Trust, a revocable trust
established by the appellant and her husband on March 31, 1997. (exhibit 7) The C Family
Investment Trust transferred all its assets, except for one bank account, to the C Property
Management LLC on June 7, 2005. (exhibit 7) MassHealth notes that the bank account held by the
C Family Investment Trust was spent down to at or below $2,000.00 in December, 2012. (exhibit
7) There are no excess assets in the C Family Investment Trust at this time. (exhibit 7)

MassHealth next referred to the BCC Living Trust, a revocable trust which the appellant established
in 1997 and the EHC Living Trust, a revocable trust which the appellant’s spouse created in 1997.
(exhibit 7) On or about June 7, 2005, the appellant, her spouse, and their son, as trustees of the
BCC Living Trust and the EHC Living Trust, organized C Property Management Limited Liability
Company (LLC) as a Delaware Series LLC. (exhibits 7, 8C) Each series of the LLC was funded
with real estate originally owned by the appellant and her spouse. (exhibit 9) Upon formation, the
BCC Living Trust had 50% ownership interest of the LLC and the EHC Living Trust had 50%
ownership interest of the LLC. (exhibit 9) Both trusts were revocable, living trusts with each
Grantor holding a 100% interest in their respective trusts. (exhibit 9) The appellant’s husband died
on June 21, 2005 and upon his death ownership of the EHC Living Trust’s 50% interest in the LLC
went to the EHC Family Trust. (exhibits 7, 9)

Two irrevocable trusts were established by the appellant and her son on January 1, 2008. (exhibits
7, 8) The EHC Irrevocable Trust and the BCC Irrevocable Trust are almost identical in their trust
terms. (exhibits 8G, 8F) Both were established on January 1, 2008; the EHC Irrevocable Trust was
established by the appellant and her son as trustees of the EHC Family Trust and the BCC
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Irrevocable Trust was established by the appellant, her son, and another. (exhibits 8F, 8G) On
January 1, 2008, the 50% interest in the LLC held by the EHC Family Trust was transferred to the
EHC Irrevocable Trust and on January 1, 2008, the 50% interest in the LLC held by the BCC
Living Trust was transferred to the BCC Irrevocable Trust. (exhibits 8D, 9) The appellant is 100%
income beneficiary of the BCC Irrevocable Trust. (exhibit 8F) After the 50% interest in the LLC
was transferred to the BCC Irrevocable Trust, the BCC Irrevocable Trust transferred all of its
interest (which was 50% interest) in the 520 Turnpike Street Series and the Route 138 Series of the
LLC to the appellant’s son outright. (exhibits 9, 10, 11) This transfer occurred on January 1, 2008.
(exhibits 9, 10) The BCC Irrevocable Trust no longer had ownership interest in these two series
after the transfer to the appellant’s son on January 1, 2008. (see exhibits 9, 10) The EHC
Irrevocable Trust continued to have 50% ownership interest in these two series. (exhibit 8G) The
appellant is a 50% income beneficiary of the EHC Irrevocable Trust and her son is also 50%
income beneficiary of the EHC Irrevocable Trust. (exhibit 8G) The appellant’s representative
explained that each property in the LLC was considered a series and on January 1, 2008, the 2 series
noted above were transferred from the BCC Irrevocable Trust to the appellant’s son outright. (see
exhibits 10, 11)

The appellant’s representative stated that on or about October 1, 2010, the LLC sold 3 parcels of
real estate owned by the 520 Turnpike Street Series and the Route 138 Series for $475,000.00,
taking back a promissory note in the amount of $300,000.00. (exhibits 8H, 9) The $150,629.00
received in cash from the buyer at the closing went to the appellant’s son as 50% owner of the two
series and to the EHC Irrevocable Trust as the other 50% owner of the two series. (exhibits 8H, 9).
Accordingly, $75,314.50 went directly to the appellant’s son and $75,314.50 went into the EHC
Irrevocable Trust. The appellant, as 50% income beneficiary of the EHC Irrevocable Trust,
received half of the proceeds going into the trust, or $37,657.25. A promissory note in the amount
of $300,000.00 was given to the buyer by the LLC. (exhibit 8H) MassHealth argues that because
the appellant is the beneficiary of the EHC Irrevocable Trust which has a 50% membership in the
LLC and is the beneficiary of the BCC Irrevocable Trust which has a 50% membership in the LLC,
the note held by the LLC in the amount of $300,000.00 is countable to her. (exhibit 7) MassHealth
pointed out that the payment of $37,657.25 to the appellant from the sale of the property is payment
of trust principal and further strengthens the above argument that the principal of the two
irrevocable trusts is available to the appellant. (exhibit 7)

The appellant’s representative pointed out that the appellant’s son owns 50% of the 520 Turnpike
Street Series and the Route 138 Series pursuant to the transfer from the BCC Irrevocable Trust on
January 1, 2008, and the EHC Irrevocable Trust holds the other 50% ownership interest in these
two series. (exhibit 9) The appellant has 50% income only interest in the EHC Irrevocable Trust
and her son has 50% income interest in the EHC Irrevocable Trust (exhibit 9) The appellant’s
representative noted that the EHC Irrevocable Trust had a 50% ownership interest in the 2 series
that were sold (with the appellant’s son holding the other 50% interest) and the appellant had a 50%
income interest in the EHC Irrevocable Trust and thus the appellant was entitled to income totaling
25% of the net proceeds from the sale. (see exhibit 8H) The appellant’s representative noted that
25% of the $150,629.00 received in proceeds from the sale was $37,657.25 and this was paid to the
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appellant. (exhibit 8H). The appellant’s representative argues that the $300,000.00 promissory
note is not countable to the appellant because she got her full income share of the income that went
into the EHC Irrevocable Trust.

Both the BCC Irrevocable Trust and the EHC Irrevocable Trust are irrevocable by their terms and
under Section 1.04 of the trusts, the appellant has “no power to control and direct payments, remove
trust property, or alter, amend, revoke, or terminate the trust, either in whole or in part.” (see
exhibits 8F, 8G) In Section 1.05 of both trusts it states, “After the execution of this Trust
Agreement, I shall have no right, title, or interest in the principal of this trust.” (see exhibits 8F, 8G)
Section 4.01 of each trust states in part, “[m]y trustee shall invest and reinvest any cash, securities
or other assets which may be turned over to the Trustee by me during my lifetime and may in my
Trustee’s sole and absolute discretion pay over to me as much of the ordinary income therefrom,
but not the principal, as often as my Trustee shall decide from time to time.”1 (exhibits 8F, 8G)
Section 4.03(b) of the trusts state, “[m]y Trustee shall only have the power to appoint the principal
to individuals named in Article Six of this Trust Agreement.” (see exhibits 8F, 8G) The individual
named in Article Six of the trusts is the appellant’s son. (see exhibits 8F, 8G) Section 10.04 in the
BCC Irrevocable Trust and section 10.04 in the EHC Irrevocable Trust is entitled “My Trustee’s
Investment Powers”. (exhibit 8F, 8G). Article 10.04(a) in each trust is entitled “Investment Powers
in General” and states in part, “[m]y Trustee may purchase life, disability, medical, liability, long-
term health care and other insurance on the behalf of and for the benefit of any trust beneficiary.
My Trustee may purchase annuities and like investments for any trust beneficiary.” (see exhibits 8F,
8G) Article 10.04(h) of each trust is entitled “Loans and Borrowing Powers” and states in part,
“[m]y Trustee may loan money to any beneficiary with or without interest, on any term or on
demand, with or without collateral, as my Trustee deems to be in the best interests of the trust
beneficiaries.” (exhibits 8F, 8G)

The MassHealth representative stated that the 5 real estate properties held by the LLC totaled
$728,500.00. (exhibit 7) It is MassHealth’s opinion that the appellant has access to the assets in
both the EHC Irrevocable Trust and the BCC Irrevocable Trust and thus the total assets in the trusts,
$728,500.00 worth of real estate property, are countable. (see exhibits 7, 8)

Specifically, MassHealth argues that the provisions at Section 10.04(a) in both irrevocable trusts
that allow for the trustee to purchase insurance and annuities on behalf of any beneficiary shows
that the trustee may use the value of trust principal to purchase an incoming producing product and
thus there are circumstances under which payment from the trust could be made for the benefit of
the appellant and thus the portion of the corpus from which, or income on the corpus from which,
payment to the appellant could be made shall be considered resources available to the appellant.
(exhibit 7) MassHealth notes that another circumstance under which payment from the trust could
be made for the benefit of the appellant is in Section 10.04(h) where the trustee has the power to
loan money to any beneficiary on any terms. (exhibit 7) MassHealth argues that provisions of the
EHC Irrevocable Trust and BCC Irrevocable Trust are inconsistent with Section 4.01 of the two

1 The EHC Irrevocable Trust includes the appellant’s son as an income beneficiary. (see exhibit 8G)
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trusts and there are in fact circumstances under which principal from the trust can be made available
to the appellant. (exhibit 7) MassHealth concludes that the 50% interest in the LLC held by the
BCC Irrevocable Trust and the 50% interest in the LLC held by the EHC Irrevocable Trust are
countable to the appellant. (exhibit 7)

The appellant’s representative argues that the appellant has only an income interest in the BCC
Irrevocable Trust and in the EHC Irrevocable Trust and she does not have any right to principal of
any asset held by the BCC Irrevocable Trust or by the EHC Irrevocable Trust. (exhibit 9) The
appellant’s representative states that as a result of the above transfers into the BCC Irrevocable
Trust and into the EHC Irrevocable Trust, the appellant has held only an income interest in the
assets of the LLC since January 1, 2008. (exhibit 9)

The record was left open until October 24, 2013 to give the appellant’s representative the
opportunity to respond to MassHealth’s legal memo. (exhibit 12) The appellant’s representative
submitted a memorandum within the record open period. (exhibit 13) The appellant’s
representative reiterates the appellant’s argument that assets held in the BCC Irrevocable Trust and
assets held the EHC Irrevocable Trust are not countable to the appellant because she is an income
only beneficiary of these trusts. (exhibit 13) The appellant’s representative argues that by the terms
of the two irrevocable trusts, the appellant has no right to any principal distributions, as set forth in
Section 4.01 of the trusts; the trusts are irrevocable pursuant to Section 1.04 of the trusts; and the
trust provisions that MassHealth claims allows the appellant access to principal do not, either
individually or in conjunction with other provisions, allow the appellant access to principal under
any circumstances. (exhibit 13) With regard to MassHealth’s arguments that the trustee’s right to
purchase an annuity and right to loan the appellant money provides the appellant access to trust
principal, the appellant’s representative responds that MassHealth fails to substantiate this claim
and fails to demonstrate how purchasing an annuity or loaning money would provide the appellant
with access to principal. (exhibit 13) The appellant’s representative points out that Section 4.01 of
the trusts states that the appellant is not entitled to principal from the trusts. (exhibit 13)

The appellant’s representative notes that Section 10.4 states, “[E]xcept as otherwise specifically
provided in this trust agreement, the investment powers of my Trustee shall include the
following…” (emphasis added). (see exhibit 13) The trusts provide further that “[M]y Trustee may
invest in any type of investment that my Trustee determines is consistent with the investment goals
and overall goals of my trust…” (exhibit 13) The appellant’s representative points out that this
language is at the beginning of Section 10.4(a) and both Sections 10.4(a) and 10.4(h) relate to the
trustee’s investment powers and in no way speak to the trustee’s distribution authority. (exhibit 13)
The appellant’s representative states that Section 10.4 does not conflict with Section 4.01, rather
Section 10.4 details the powers of the trustee in investing trust property; it does not govern how
trust property is distributed to a beneficiary as is provided for in Section 4.01. (exhibit 13) The
appellant’s representative stated that the trust allows the trustee to purchase an annuity with trust
assets as a trust investment, it does not allow the appellant to have access to principal. (exhibit 13)
If the trustee were to purchase an annuity with trust assets, the annuity is owned by and payable to
the trust, not a beneficiary. (exhibit 13) The appellant’s representative states further that as part of
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the trustee’s investment power, the trustee may make a loan to a beneficiary and under any
definition of a loan, any monies are to be paid back. (exhibit 13) The appellant’s representative
argues that it is unclear how this clause can be interpreted to be a distribution of principal. (exhibit
13) The appellant’s representative stated that MassHealth’s position that these two provisions
provide the trustee with a “peppercorn of discretion” is unfounded and has not been demonstrated.
(exhibit 13) The appellant’s representative argues that the two irrevocable trusts do not allow the
appellant access to principal under any circumstances and requests that the hearing officer
determine that the trust assets are not countable in the appellant’s MassHealth eligibility
determination. (exhibit 13)

Findings of Fact

Based on a preponderance of the evidence, I find the following:

1. The appellant submitted a MassHealth application for long term care benefits on February
25, 2013 seeking a January 2, 2013 start date.

2. The July 11, 2013 denial notice at issue in this appeal was the first denial of the February
25, 2013 application.

3. The appellant is 95 years old and was admitted to the nursing facility on November 1,
2006.

4. The appellant’s spouse died on June 21, 2005.

5. The appellant and her spouse established the C Family Investment Trust, a revocable trust,
on March 31, 1997; the C Family Investment Trust holds one bank account; the assets of
the bank account were spent down to at or below $2,000.00 in December, 2012.

6. The appellant established the BCC Living Trust, a revocable trust, in 1997 and the
appellant’s spouse created the EHC Living Trust, a revocable trust, in 1997.

7. On or about June 7, 2005, the appellant, her spouse, and their son, as trustees of the BCC
Living Trust and the EHC Living Trust, organized C Property Management Limited
Liability Company (LLC) as a Delaware Series LLC.

8. Each series of the LLC was funded with real estate originally owned by the appellant and
her spouse.

9. Upon formation of the LLC, the BCC Living Trust had 50% ownership interest of the
LLC and the EHC Living Trust had 50% ownership interest of the LLC.

10. Upon the appellant’s spouse’s death in June, 2005, ownership of the EHC Living Trust’s
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50% interest in the LLC went to the EHC Family Trust.

11. On January 1, 2008, the BCC Irrevocable Trust was established by the appellant, her son,
and another person; on January 1, 2008, the EHC Irrevocable Trust was established by the
appellant and her son as trustees of the EHC Family Trust.

12. The EHC Irrevocable Trust and the BCC Irrevocable Trust are almost identical in their
trust terms.

13. On January 1, 2008, the 50% interest in the LLC held by the EHC Family Trust was
transferred to the EHC Irrevocable Trust and on January 1, 2008, the 50% interest in the
LLC held by the BCC Living Trust was transferred to the BCC Irrevocable Trust.

14. After the 50% interest in the LLC was transferred to the BCC Irrevocable Trust, the BCC
Irrevocable Trust transferred all of its interest in the 520 Turnpike Street Series and the
Route 138 Series of the LLC to the appellant’s son outright on January 1, 2008.

15. On or about October 1, 2010, the LLC sold 3 parcels of real estate owned by the 520
Turnpike Street Series and the Route 138 Series for $475,000.00, taking back a
promissory note in the amount of $300,000.00; out of the $150,629.00 received in cash
from the buyer at the closing, $37,657.25 went to the appellant, $112,971.75 went to the
appellant’s son, and a promissory note in the amount of $300,000.00 was given to the
buyer by the LLC.

16. Both the BCC Irrevocable Trust and the EHC Irrevocable Trust are irrevocable by their
terms and under Section 1.04 of the trusts, the appellant has “no power to control and
direct payments, remove trust property, or alter, amend, revoke, or terminate the trust,
either in whole or in part.”

17. In Section 1.05 of both trusts it states, “After the execution of this Trust Agreement, I shall
have no right, title, or interest in the principal of this trust.”

18. Section 4.01 of each trust states in part, “[m]y trustee shall invest and reinvest any cash,
securities or other assets which may be turned over to the Trustee by me during my
lifetime and may in my Trustee’s sole and absolute discretion pay over to me as much of
the ordinary income therefrom, but not the principal, as often as my Trustee shall decided
from time to time.”

19. Section 4.03(b) of the trusts state, “[m]y Trustee shall only have the power to appoint the
principal to individuals named in Article Six of this Trust Agreement”; the individual
named in Article Six of the trusts is the appellant’s son.

20. Section 10.04 of the BCC Irrevocable Trust and Section 10.04 of the EHC Irrevocable
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Trust is entitled “My Trustee’s Investment Powers”.

21. Article 10.04(a) in each trust is entitled “Investment Powers in General” and states in part,
“[m]y Trustee may purchase life, disability, medical, liability, long-term health care and
other insurance on the behalf of and for the benefit of any trust beneficiary. My Trustee
may purchase annuities and like investments for any trust beneficiary.”

22. Article 10.04(h) of the BCC Irrevocable Trust and the EHC Irrevocable Trust is entitled,
“Loans and Borrowing Powers”.

23. Article 10.04(h) of each trust states in part, “[m]y Trustee may loan money to any
beneficiary with or without interest, on any term or on demand, with or without collateral,
as my Trustee deems to be in the best interests of the trust beneficiaries.”

24. The appellant is a 50% income beneficiary of the ECH Irrevocable Trust and 100%
income beneficiary of the BCC Irrevocable Trust.

25. MassHealth determined that that the value of the 5 real estate properties held by the LLC
total $728,500.00.

26. Section 10.4 of the BCC Irrevocable Trust and the EHC Irrevocable Trust is entitled “My
Trustee’s Investment Powers” and states, “[E]xcept as otherwise specifically provided in
this trust agreement, the investment powers of my Trustee shall include the following…”

27. The two irrevocable trusts provide further in Section 10.4(a) that “[M]y Trustee may
invest in any type of investment that my Trustee determines is consistent with the
investment goals and overall goals of my trust…”

Analysis and Conclusions of Law

The total value of countable assets owned by or available to individuals applying for or receiving
MassHealth Standard, Essential, or Limited may not exceed $2,000.00 for an individual. See 130
CMR 520.003(A)(1).

520.023: Trusts or Similar Legal Devices Created on or after August 11, 1993

The trust and transfer rules at 42 U.S.C. 1396p apply to trusts or similar legal devices created on
or after August 11, 1993, that are created or funded other than by a will. Generally, resources
held in a trust are considered available if under any circumstances described in the terms of the
trust, any of the resources can be made available to the individual.

(A) Look-Back Period for Transfers into or from Trusts.
(1) Look-Back Period.
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(a) For transfers made before February 8, 2006, the look-back period is 36 months for
trusts where all or any portion of the income or principal of an irrevocable trust can be
paid to or for the benefit of the nursing-facility resident, but is paid instead to someone
else.
(b) The look-back period is 60 months

(i) for transfers made on or after February 8, 2006, subject to the phase-in
described in 130 CMR 520.019(B)(2), if all or any portion of the income or
principal of a trust can be paid to or for the benefit of the nursing-facility resident,
but is instead paid to someone else;
(ii) if payments are made from a revocable trust to other than the nursing-facility
resident and are not for the benefit of the nursing-facility resident; or
(iii) if payments are made into an irrevocable trust where all or a portion of the
trust income or principal cannot under any circumstances be paid to or for the
benefit of the nursing-facility resident.

(2) Period of Ineligibility Due to a Disqualifying Transfer. The MassHealth agency determines
the amount of the transfer and the period of ineligibility for payment of nursing facility services
in accordance with the rules at 130 CMR 520.019(G).

(B) Revocable Trusts.
(1) The entire principal in a revocable trust is a countable asset.
(2) Payments from a revocable trust made to or for the benefit of the individual are countable
income.
(3) Payments from a revocable trust made other than to or for the benefit of the nursing facility
resident are considered transfers for less than fair-market value and are treated in accordance
with the transfer rules at 130 CMR 520.019(G).
(4) The home or former home of a nursing facility resident or spouse held in a revocable trust is a
countable asset. Where the home or former home is an asset of the trust, it is not subject to the
exemptions of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(C) Irrevocable Trusts.
(1) Portion Payable.

(a) Any portion of the principal or income from the principal (such as interest) of an
irrevocable trust that could be paid under any circumstances to or for the benefit of the
individual is a countable asset.
(b) Payments from the income or from the principal of an irrevocable trust made to or for
the benefit of the individual are countable income.
(c) Payments from the income or from the principal of an irrevocable trust made to
another and not to or for the benefit of the nursing-facility resident are considered
transfers of resources for less than fair-market value and are treated in accordance with
the transfer rules at 130 CMR 520.019(G).
(d) The home or former home of a nursing-facility resident or spouse held in an
irrevocable trust that is available according to the terms of the trust is a countable asset.
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Where the home or former home is an asset of the trust, it is not subject to the exemptions
of 130 CMR 520.007(G)(2) or 520.007(G)(8).

(2) Portion Not Payable. Any portion of the principal or income from the principal (such as
interest) of an irrevocable trust that could not be paid under any circumstances to or for the
benefit of the nursing-facility resident will be considered a transfer for less than fair-market value
and treated in accordance with the transfer rules at 130 CMR 520.019(G).

see 130 CMR 520.023(A), (B), (C).

520.024: General Trust Rules
130 CMR 520.024 applies to trusts whether or not established by will and whether or not
established by the individual or spouse.

(A) Irrevocable Trust.
(1) The assets and income held in an irrevocable trust established by the individual or spouse that
the trustee is required to distribute to or for the benefit of the individual are countable.
(2) Payments from the income or principal of an irrevocable trust established by the individual or
spouse to or for the benefit of the individual are countable.
(3) The assets and income held in an irrevocable trust established by other than the individual or
spouse that the trustee is required to distribute to the individual are countable.
(4) Payments from the income or the principal of an irrevocable trust established by other than
the individual or spouse to the individual are countable.

(B) Home in Trust: Community-Based Individuals. For an applicant or member who is not a
nursing-facility resident, the principal place of residence held in a revocable or irrevocable trust
is a noncountable asset. A home that is not the principal place of residence is countable and not
subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust.

(C) Home in Trust: Cure.
(1) If the MassHealth agency has denied or terminated MassHealth because the home or former
home in trust is considered an excess asset, the MassHealth agency will rescind that action if the
home or former home has been removed from the trust and returned to the nursing-facility
resident in accordance with the full cure rules at 130 CMR 520.019(K).
(2) When the home or former home is removed from a trust, as determined by the MassHealth
agency, the MassHealth agency will redetermine eligibility using the rules at 130 CMR
520.007(G)(8) and the full cure rules at 130 CMR 520.019(K).
(3) When the home or former home has been removed from the trust, the MassHealth agency
may place a lien in accordance with 130 CMR 515.012.

(D) Repayment of Financial and Medical Assistance. An individual who has received or will be
receiving payments from a third party as a result of an accident, injury, or other loss must first
repay the MassHealth agency for medical assistance under M.G.L. c. 118E, § 22 and 42 U.S.C.
1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial assistance
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under M.G.L c. 18, § 5G, even if such third-party payments have been or will be placed in a
special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4).

(E) Waiver of the Trust Rules: Undue Hardship. When the MassHealth agency denies or
terminates MassHealth due to excess assets, the individual may request, in accordance with 130
CMR 520.019(L), that the MassHealth agency rescind the denial or termination because such
action would result in undue hardship.

(F) Verification of a Trust. The individual must provide the MassHealth agency with a copy of
the trust or similar legal device or, when appropriate, a will and any information detailing
investments, holdings, and distributions, as determined by the MassHealth agency.

(G) No Double Penalty. The MassHealth agency will apply the rules at 130 CMR 520.019(N) to
prevent double penalty.

See 130 CMR 520.024.

MassHealth determined that the assets held in the BCC Irrevocable Trust and the EHC
Irrevocable Trust are countable to the appellant. MassHealth also determined that the assets held
in the C Family Investment Trust are also countable to the appellant however the assets in that
trust are at or below $2,000.00, having been spent down to the MassHealth limit by December,
2012. The BCC Irrevocable Trust and the EHC Irrevocable Trust have almost identical terms
and by the terms of each trust, the appellant is an income only beneficiary with no access to
principal. There is no dispute that the appellant’s income interest in each of these trusts is
countable. In Section 1.05 of both trusts it states, “After the execution of this Trust Agreement, [the
appellant] shall have no right, title, or interest in the principal of this trust.” Section 4.01 of each
trust states in part, “[m]y trustee shall invest and reinvest any cash, securities or other assets which
may be turned over to the Trustee by me during my lifetime and may in my Trustee’s sole and
absolute discretion pay over to me as much of the ordinary income therefrom, but not the principal,
as often as my Trustee shall decide from time to time.” Section 4.03(b) of the trusts states, “[m]y
Trustee shall only have the power to appoint the principal to individuals named in Article Six of
this Trust Agreement”; the individual named in Article Six of the trusts is the appellant’s son.

MassHealth argues that under 130 CMR 520.023(C)(a), there are circumstances under which the
principal of the BCC Irrevocable Trust and the EHC Irrevocable Trust could be paid to the
appellant and thus the assets of each of these trusts are countable to the appellant. Specifically,
MassHealth argues that the provisions at Section 10.04(a) in both the BCC and EHC Irrevocable
trusts that allow for the trustee to purchase life, disability, medical, liability, long term care, and
other insurance and to purchase annuities on behalf of any beneficiary shows that the trustee may
use the value of trust principal to purchase an incoming producing product and thus there are
circumstances under which payment from the trust could be made for the benefit of the appellant.
While the trusts terms allow for a trustee to purchase insurance or an annuity naming the appellant
as a beneficiary, such clause does not give the appellant access to the principal of the trusts. The
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income from the insurance or annuity would be considered available and countable to the appellant
but it does not follow that the principal used to purchase these investments is countable. By the
terms of the trust, any and all assets purchased by the trusts would be owned by the trusts and not
by the appellant. The trustees in the two Irrevocable trusts have no authority or discretion to
distribute principal to the appellant. Section 10.04 of the BCC and EHC Irrevocable Trusts is
entitled “My Trustee’s Investment Powers” and the trustee has a duty to invest the trust principal
for the benefit of the trust beneficiaries, including the appellant as income beneficiary. Section
10.04 speaks to the trustees’ investment powers and not to the trustees’ distribution powers. The
trustees’ ability to purchase an income producing product using the assets of the trust is not a
circumstance under which the principal could be paid to the appellant.

MassHealth argues that another circumstance under which payment from the BCC Irrevocable
Trust and from the EHC Irrevocable Trust could be made for the benefit of the appellant is in
Section 10.04(h) where the trustee has the power to loan money to any beneficiary on any terms. A
loan by definition is to be paid back. If the BCC Irrevocable Trust or the EHC Irrevocable Trust
were to give the appellant money without expectation that it be paid back, it would not be a loan,
rather it would be a gift and would not be allowed under the terms of the trust. The terms of the
trusts state that the trustees are to only disburse income to the appellant, not principal and a gift
would be disbursement of principal. The trusts use the term “loan” and any loan made to any
beneficiary would have to be paid back. The trustee’s power to loan money does not translate into
the power to disburse principal. In reality, the trusts at issue here are familial in that the appellant
and her son are grantors, the appellant’s son is trustee of both trusts, and the appellant’s son is
principal beneficiary of both trusts. If the appellant’s son, as trustee, were to give the appellant
money from the trust, it is most likely that no breach of fiduciary claim would be brought against
him in light of the relationships of the parties here. However, I look at the plain language of the
trusts and read them as a whole to determine what the trustees’ discretion is and whether under any
circumstances the trustees’ have discretion to distribute principal to the appellant. I cannot make
this determination based on potential realities of the situation but rather based on the actual terms
used in drafting the trusts. The two irrevocable trusts at issue do not allow the trustee any discretion
to distribute principal to the appellant, only to the appellant’s son. The terms of the trusts state that
the trustees’ in their “sole and absolute discretion, pay over to [the appellant] as much of the
ordinary income therefrom, but not the principal, as often as [the] Trustee shall decide from time to
time.” The trusts state further that the “Trustee shall only have the power to appoint the principal to
the individuals named in Article Six of this Trust Agreement” and the only individual named in
Article Six is the appellant’s son. The trustees’ power to make loans from these two trusts does not
negate the language with regard to disbursement powers. The trustees may only disburse income to
the appellant and under no circumstances may the trustees disburse principal. If the appellant is
granted a loan pursuant to the terms of the trust, such loan must be repaid. In fact, if the appellant
were to receive a loan from any entity, a determination would be made as to whether such money
was countable. Again, though, this is not a situation where the appellant has been loaned money.
The issue is whether the trustees’ power to loan money to the appellant is a circumstance under
which trust principal may be disbursed to the appellant and I determine it is not.
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The appellant has been a nursing facility resident since 2006 and has been privately paying the
nursing facility since that time. In January, 2008, after over a year in the nursing facility, the
appellant transferred all her assets, save for the one bank account in the C Family Investment Trust,
to the BCC Irrevocable Trust and the EHC Irrevocable Trust, most likely for the purpose of
qualifying for MassHealth in the event that she was still living in the nursing facility in five years
time. Five years later in January, 2013, the appellant at age 95 is still residing in the nursing
facility, the look back period for transfers has expired, and because the appellant is income only
beneficiary of the trusts, the trusts hold no assets countable to the appellant. Accordingly, as the C
Family Investment Trust has been spent down and as I have determined that the assets held in the
BCC Irrevocable Trust and the EHC Irrevocable Trust are not countable to the appellant, the
appellant does not have excess assets. MassHealth shall rescind the notice dated July 11, 2013,
determine that the appellant’s countable assets are below the MassHealth limit, and determine
MassHealth eligibility as of January 2, 2013. The appeal is approved.

Order for MassHealth

Reverse the notice dated July 11, 2013 and determine that the appellant’s assets are at or below
$2,000.00 as of January 2, 2013; process the appellant’s application and issue a substantive notice
of eligibility.

Implementation of this Decision

If this decision is not implemented within 30 days after the date of this decision, you should contact
your MassHealth Enrollment Center. If you experience problems with the implementation of this
decision, you should report this in writing to the Director of the Board of Hearings at the address on
the first page of this decision.

Patricia Mullen
Hearing Officer
Board of Hearings

cc: MassHealth Representative: Justine Ferreira


