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Th HFearing was conducied pwsuuru o Massachuseits General Lows Chupi

’llBE Ch c:lm r 30A, and the rules cmd regulalions promulgated hcrcunciw a

J urisdiction

Through notices dated January 30, 2019, MassHealth delemmined that the
appeliant is not eligible for MassHealth because he has more countable assefs
than MassHealth allows including assets held in frusi. (130 CMR 520.000; Exhibil 1A

Exhibit 18). Counsel for the appellant Qppaoied these decisions iri-a limely
marner. {130 CMR 610.000; Ez(ﬂibif 2 i:xhxbn 3). ‘

Action Taken by MassHeaIth

- MassHealih determined that the mp; seliont is not el JtL’IﬂEE for MassHealih because
he has more countable assetls ’fhcm MassHealth bene&( its cillow.

| l.'ss-ue
Whether MassHealh was correct in determining that the Q;;s;:;é&imm has more
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‘ countable assels tharn Mc:ssHeal%%h b_-em'efi‘r's cﬂ_bw.
.Sum:r;nqry‘ Ofr Ev_idence

mMassHealth received an cnpnconcm for long-term care on November 30, 2018
seeking coverage as of Sepiember 1, 2018. The appellant was admitfed info a
long-term care faclity on August 20, 2018, MassHealth sent the appeliant
“request for information on December 6, 2018. MassHealth received  the

“information necessary to complete the cpphcahon c:md determined the uppﬁllur it
,lnehglble due ’ro excess assals.

‘ MassHeuH h determined that the’ up;pel!oni had o spend $1 317,490.67 of hIS cssets.
~to quadlify for MassHealth. (Testimony; Exhibil TA). The assefs at issue are funds in
two trusts that MassHealth considered countable. (Testimony:  Exhibit  18).
‘MassHedlth determined that there were circumsiances under which frust principal
could be paid and/or used for. fhe benefit of the oppollam or his spouse including
the. ability of the appellant or his :,pouse fo serve as Trustee cmd receive Trusiep
: cc::mpenscxh@n (mshmony,‘ Exhiboit 1B} -

- | Counsel for MGSSH(’*("IITh QIC}UF"O‘ Thc: the terms of the frusis 01 issue include Athc*!es

1802 and 29 of pach rust.  The appellant and hlS spouse are nmmed Co-Trustess.
o Arhc%e 18.09 of each frust sicﬁes

‘ .The Donor and the Donor ’s spouse reserve the right fo remove and replc:xce '_
‘any Trustee, with or without cause; provided, however,. for such time as both
the Donor and the Donor's spouse are living and have legal capac ify, such

~right shall be exercised on!y by mutual aogreement of the Donor and fhe
'_Donor‘s spouse. . . _

: _Amda 29 of each frust states; “The Trustee shall be enfilled fo reasonable
compensation for ifs services as such.” Counsel for MassHealth argued that the
entitlement fo reasonable compensation and ability to serve as Trustes make the
st countable.  MassHealth argued . that there would be additional limiting
language if there was a limit on the amount of compensation. MassHealth did not
regard the ferm “reasonable™ as iammng 10nguoge ’

Counsel for the appelant oppemred in person. Copies of each trust and
information aboul the assets held in frust were in corporated info the hearing
record s Exhibit 4 and Exhibit 5., The beneficiaries of [Appellart Full-Name] Family
rrevocable Trust and [Commumty Spoum s Full-Name] Family Irevocable Trust are
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- the appeliant's three children and their issue. Each Trust holds different assels with

a folal of approximately $1,346,186. Counsel for the appelant noted that the
appellant resighed as Trustee in August 2018, The appeliant's spouse and son
currently serve as Co-Trustees. B | |

- Arficle 4.02 of both trusts siater |

- During the life of ihe donor, the Trustee shall have no power 1o miake any
‘distributions of any income and/or principal at any fime to or for the benefit of
either the Donor ar the Donor's spouse. The Donor and the Donor's spougs
irevecably and unequivocglly waiver, renounce, and disclaim any and all
right, fitle ar interest which they may hove now or in the future in the income
and principal of the trust, ' '

“Under ihis provision, the appeliant and his spouse walve and renounce any right to
~ principal under the terrms of each frust, The provision also precludes the appellant
and his spouse frorm receiving income. Counsel argued that nefiher the appellant

“nor his spouse can receive compensation as Trustees as that would be a source of
- income. '

The record waos held open 1o give both parfies he opporfunity o submit tegal
briefs. (Exhibit ). A brief from MassHealth was incorporaied into the hearing
record s Exhibit 7. A brief from'counsel for the appellant was incorporated into
~the hearing record as Exhibit 8. | T

In their brief MassHealth argues that the entiflemeant fo regsonable compensaiion
miakes the entire corpus of both frusts countable as there are no restrictions on the
source or amount of compersafion.  MassHealth utilizes lext from the State
 Mediceaid Manual fo argue that the broad language of the “any circumstances
test allows MassHeallh 1o consider the entire corpus of a frust available if o frust
permits payment to an applicant for o specific purpose, despite the unlikelinood
of the full payment. MassHealih notes that it is not their responsibility fo place o
value on a disiibution such as “reasonable compensation” for services. Therefore, |
the entire corpus is countable for ;br:n‘i*; instrurments. ‘

- Coursel for the appeliont argues that while the Trusts provide u Trustees the right 1o

reasonable cornpensation, they also have language that prohibiis the djshibution
of income and principal to or for the benefit of the appellant or his spouse.
Therefore, as Trustee, the appelant is not entified to reasonable compensafion.
" Counsel dlso nofes that should the appellant be entitled 1o compensation, such
compensaiion would constifuie taxable wages and considered "eamed income”
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and ecmings for servicesis not me same as benefitling. Counsel also argues that it
would not be fair or reasonable for a Trustee o charge unlimited fees fo drain o
~trust and would be inconsistent with the intent of establishing the trust.

Findings 'of' -Fucft

Based on preponderc:r ce of ’fhe avadence | i‘u i the following:

1.

10.

RN

2

MassHealth recexvedm application for i»::mg»"ferm care on November 30,

2018 seeking coverc:ge as of September 1, 2018.

The: appeliant was admitted into a Eom term care faciity on Avgust 20,
2018.

MassH ieglih sent ihe Qppe}ton’f o request for mIO{mchn on December 6,

2018.

M‘ossHéai'm received the informatlion necessary to complete the
applicafion and determined the appellant ineligible due to excess
cssels. :

MmsHeqlfh de’rermmed that the appellant had to spend $1,317, 490 67 of_ .
his assets to qualify for MussHecxHh

Thez assels ot issue inv:alyed two frusts that MassHealth considered as
countable assais.

The appeliant and his spouse served as Co-Trustees.

The appellant resigned as Trustee in August 2018.

The appellant's son and spouse curently serve as Co-Trusiees.

The appellont ond his spouse waived and renounced any right fo
income or principal unqe‘r the terms of each frust.

The trusts preclude i‘he@:ppelidn‘i' and his spouse from receiving income.

The trusts allow a Trusteé o recelve reasonable compensation.
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Andly‘sis ahd thch:sionsof Law

.MmsaHuuHh acdministers and is nf-*ﬂp@ns:bie for the delivery of health-care sarvices

o MassHealth members. (130 CMR 515002). The regulafions governing
MassHealth ot 130 CMR 515.000 through 522.000 (referred fo as Volume 1)
provide the requirements for noninstitutionalized persons aged 65 or older,
insfitutionalized persons of any age, persons who would be institutionalized
wifhiout cornmunily-based sz:wz osi as defined by Tille XIX of the Social Security
Act and authorized by M.G.L . 118E, and ceriain Medicare beneficiaries. (130
CMR 515.002), The appellant in i nis case is an instiiufionalized person. Therefore,

the regulalions at 130 CMR 51‘5000 fhrough 522.000 apply fo this case. (130
CMR 515.002).

Al issue on appecl waos whemer assefs held in iwo irevocable frusts were

- countable as the appsllant and his spouse are Donors and Co-Trustees. (130 -
CMR 520.000). Hm trusts In this case were created in 2012, Therefore, the
regulations at 130 CMR 520,023 apply. Generdlly, resources neld in o frust are

considerad available if under any creumstances described in the terns of the

~frust, any of the resources can be made available to the individual. (130 C‘MR
; _520.()23) Thu trusts af ssue in ihis case are irevocable.

- thlhcrm trust is m)urliﬂtle is delczmlnpd by anal qu whether any u::m or of the
principal or income from the prmmpol can be paid under any circumsiances. -

(130-CMR 520.023(C)(1)}{a)). The relevant portion of the State Medicald Manual,
HCFA Transmitial 64 §3259.1(A}{8) provides as follows: “Payment - for purposes of

fhis section a payment from a irus is any disbursal from the corpus of the frust or o
from income generated by the, trust which benefils the party receiving il A

payment may include act tual \...i.”iSi woas well as noncash or property disbursements,
such as the right fo use and u‘c*upy real prog. ncqu

Py rsuant 10 130 CMR 520, ()24(/\)(2} payments frorm the income or principal of c‘n

irevocable trust established by the individual or spouse. o or for the benefit o

the individual are countuble. (136 CMR 520. 024{A)(2)}. Since the trust does | aQt

allow payments of income. of principal fo the appellant, MassHealth cannot
consider the frust assets in determining eligibility,

In their brief, MassHealth failed 1o disti 1gUtsh the lrt st in this case from that in Hevn
v. Director of the Office of Medicdid, 89 Mass. App. Ch. 312 {2016] where the

Court of Appeals noted that the c:;uiiac:nfy of a frustee to determineg an allocation.
beiwee.,n principal and income 91 ary Igmce(;ds of frust assels s consirained by
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, .
leosonabﬁe accounting prmc:iples cmd prcxchces (Heyn v. Director of the Qffice of
Medicaid, 89 Mass. App. Ci. 312 {2016}). Reasonable cormpensafion o a Trustee
would be corstrained by reasonable accouniing principles and practices. Such
constraints include categorizing comp@mahan as a disty buﬁon of trust pnncnpal or-
'oliowmq poymen‘r of 100% of Trus‘r puncnpdl

l

Additionally, the court in Heyn rsored ihr:xl one should construe frust's provisions “in
light of the frust msirumem as a whole" Id. Counsel for the appellant is correct
* that MassHealih's position that frust assets are available to the appeliont simply
because the trust language allows a Trustee to receive reasonable compensation
“is an incomplete analysls. Inlocking at the instrument as a whole, the appellant
 and his spouse waived all nghis to income and principal from both trusts. This
- prohibifion makes the appelant ineligible to receive © c.;mpenscmt:rn as Trustes.

: ,MgssHec:ﬁ‘h CﬂSO feils o ,di:';i'inguish this case from Daley v. Execulive Office c:ff
- Hedalth and Hurmon vanc*as 477 Mass. 188 (2017) where the court noted that the
“any circumstances” lest does nol deparl from the fundamenital purpose of
actual availability”  which serves pumonly fo. prevent States from - conjuring

- fictional sources of income cmd [es0ure Daley v. Execulive Otfice of Healih

- and Hurnan Services, 477 Mass. 188 {2017) in this case, MassHealth is conjuring

 fictional sources of income and resources rather than adhering to the ferms of the
- trust,  MassHealth fails fo dasimgulsh this case from most receni decisions that

continue fo overiurm agency decisions involving the availability of frust dssets,
instead, MassHealth relies on decisions thot precede these more recent decisions
and fext from a manual rather than effectively distinguishing ihis case from recent
decisions issued by the. Mussac‘huser’fs Supreme Judicial C ourt cmci Mmssnchuseﬂs :
Courf of Appedls. !

i
col
!

The oppuicml has dermonstral ed by a preponderance of the evidence that the

frust assets al issue are not c«ammbie fo Gpoetlont far MassHec:!’m purposes. (130
CMR f%*“n:} 023(C)). S

This oppaal is approved. L
Orde‘r for MassHealth

: .DeTermmc the appsliant el gtbe for MmssHeai’rh without considering r:isse‘fs held
trust as countable. .

Page 6 of Appeal No. 1901927



lmplemenfaﬁbn' of this Decision

If this deciston is not | mplemented wi ifhin 3U days atter the date of this decision, you

should contact your MassHedlih Enrollment Center. 1 you experience pf roblems

with the implemeniation of fhis decision, you should report this in wiiting 1o the
Director of the Board of He‘ormgs ui hb oddress on the fist page of th decision.

- Susan Bmges&-(‘;r)x
Hearing Officar
Bocrd of Hearings

oo » o v
MassHealth Representative:  Nancy Hazletd, Chclsw MassHealth Enroliment

 Cenler, 45-47 Spruce Streei, Chelsea, MA, 02150, 617-5561-2028

- Appellant Attormey: Michael T. Baker, Esq., 72 Sharp Sireei Suite A5, nghum MA _
02043
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